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EDITORIAL NOTES. 


WE certainly need a revision and improvement of our common 
law practice and everybody has been talking for a long time about 
the need of it, but nobody has done anything. The legislature is 
not competent for the work, and the bar are not well enough organ- 
ized to accomplish anything voluntarily. Even the judges acting 
on their own responsibility are unwilling to make any radical 
changes, nor, without authority, would they have the right to give 
the time that would be required to make a careful study of the 
whole subject, and devise and prepare a system of procedure 
adapted to modern notions of the position of the practice in the legal 
system. Weare very glad to see that the legislature at the present 
session is considering and will no doubt pass a bill directing the 
Supreme Court forthwith ‘‘to assign and appoint one or more 
of the justices of that court to revise and amend the rules and pro- 
visions governing the practice of the common law courts, and to 
report the same with suitable precedents to the Supreme Court for 
adoption, and that the said court may by rule of court prescribe 
and adopt such rules, provisions and precedents as may be so 
reported, which when adopted, shall have the same force and effect 
as if the same had been passed by the legislature.’’ Another 
clause provides for compensation to be fixed by the Chief Justice 
and the Governor. This will make it the duty of one or more of 
judges to prepare a plan for the revision of the practice. They 
know what is needed, and while they appreciate the fact that the 
law grew out of pleadings and forms of action, and that these 
represent and express legal principles, yet they are in sympathy 
with the modern idea that both pleadings and forms of action are 
only means for bringing controversies before the courts, and that 


they should be so framed and so treated as to make that as simple 
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and as speedy as possible. We shall have more to say at another 
time on the manner in which this object is best to be reached. 

There is one clause in this bill which we think it would be better 
to leave out, that is the clause providing that the rules adopted 
shall have the same force and effect as if they had been passed by 
the legislature. There is no need of this, for the court has already 
under § 298 of the practice act power to change and regulate the 
pleadings and practice, and rules of practice which have the force 
of statutes are so rigid that the courts are often forced to do injus- 
tice, because they cannot give relief against a rule, and the rights of 
parties are determined upon technical issues. 





We have always tried to preserve a judicial frame of mind inthe 
discussion of legal questions in this Journal, and we are much 
gratified to find that this has so expressed itself in our manner of 
writing that our editorial notes are now taken for the decisions of 
the Supreme Court of New Jersey. The Ohio Law Journal, for 
example, on February 18th, refers to the case of the Evening Jour- 
nal Association v. State Board, 47 N. J. L. (16 Vr.) 36, which we 
commented on in our February number, and, after stating the 
question in the case, quotes our remarks as the opinion of the 
court. The remarks fortunately were not upon the question 
involved in that case, or else they might have been taken as over- 
ruling the decision of the court. The remarks, nevertheless, are 
worthy of serious consideration, especially since they are opposed 
to the decision of the Court of Errors in American Glucose Co. v. 
State, 43 N. J. Eq. (16 Stew.) 280, in which it was held for the 
reasons given by Vice-Chancellor Bird, that a manufacturing com- 
pany carrying on business outside of the state and not within it, was 
subject to a tax of $13,000 a year. We called attention to certain 
facts which were not before the court in that case, and showed how 
a comma had been dropped out in engrossing the bill 
passed in 1884, imposing a tax on certain corporations, 
and how this had given to the act an apparent meaning which 
otherwise it would not have had. The loss of this comma has been 
worth thousands of dollars to the state already. It is one of the 
rules of interpretation not to give so much value to a comma, and 
the history of the bill as found in the journals of the legislature, 
which we referred to, shows the real meaning of the statute without 
regard to the punctuation, and it is very plain that it was intended 
to exempt manufacturing companies altogether, and only such 
mining companies as carried on business within this state. 

JuDGE Drxon’s term expires this month and there have been 
some rumors that he is not to be reappointed, but that since he is 
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a Republican he is to be left off the Bench in order to make room 
fora Democrat. We cannot believe that Governor Green, who is 
himself a good lawyer and appreviates the value of a learned, able 
and upright judge, will for a moment allow political considerations 
to induce him to think of depriving the state of the services of 
Judge Dixon. After some years of active and varied practice he 
has had twelve years of experience on the Bench, and is still a 
young man in the full vigor of his intellectual and physical powers. 
He is learned in the law and has an intellect remarkably keen and 
clear. He has the faculty of seeing quickly the very vital point of 
a case and the power of rapid and correct analysis, inclined some- 
times to subtlety and over-refinement of reasoning, but always 
reaching his conclusions by means of reasoning rather than through 
impressions. He thinks for himself and is strong in his convic- 
tions, and the vigor of his dissenting opinion reveals something of 
the force he must exercise in the counsels of the court. To show 
the impression he makes upon those who know him at the circuit, 
we will quote from a letter lately published in the Paterson Daily 
Press urging his reappointment, and sent to us as expressing the 
opinion of the Bar of Passaic county. The writer says: ‘‘ Has he 
failed on the side of public virtue? Does any one say that he has 
not been able, upright, and of pure intention? No, no. On the 
other hand it is the generous testimony of the bar of New Jersey 
that he has uniformly been courteous, obliging and affable. Asa 
judge he is learned, painstaking, conscientious, and never losing 
his calm fortitude and self possession. In his judgment he may 
occasionally err. Who does not? In the hurry of nisi prius, or 
in chambers, he has all the judicial qualities of clearness, self-con- 
trol and honest independence.”’ 


ASSEMBLY BILL 185, introduced by Mr. Farrell, provides that 
all attorneys-at-law shall also be constituted counsellors-at-law, and 
that one examination shall confer the degree of counsellor upon 
the applicant for admission to the bar. 

While we are heartily in accord with any measure that will 
simplify and reduce the cost of these examinations, we cannot 
agree with Mr. Farrell that this is the best way of reaching that 
result. The license of a counsellor should be either one thing or 
another. It should either be a real and serious guaranty to the 
non-professional man who seeks an adviser in his difficulties, or 
else the practice of the law, like any other business, should be 
open to the entire public without any qualification at all. 

It is well that both the lawyers and the public should under- 
stand that there is a difference between the functions of a counsel 
and those of an attorney, and especially that young attorneys 
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should have it impressed upon them that there is a higher rank in 
the profession than that to which they are first admitted. There 
is great danger to every young man who gets into active practice, 
that in the pressure of business he will neglect his studies. If he 
does not study hard and learn to study well in the first three years, 
he is likely never to become learned, however successful he may be. 
There is so much in the practice of an attorney that is mere busi- 
ness, and this takes so much of his time and thought that without 
special effort it is hard even to study thoroughly each case as it 
comes, an there are few men that have got into active practice 
who study the law systematically and for its own sake. It is not 
easy to be a good barrister and to be one’s own attorney. The 
work of a counsel is more difficult than a young attorney is apt to 
suppose, and we think that if any change is made a more thorough 
examination should be required before a man is admitted to prac- 
tice as counsel at the bar of the Supreme Court. The whole matter 
should be left in the hands of the Justices of the Supreme Court, 
and not be interfered with by legislation. 

The only change the legislature should make is the reduction of 
the fees exacted of the applicants for a license either as attorney 
or as counsellor. The charges are too large, and it seems to us un- 
called for. It is frequently an actual hardship for the student who 
has served a clerkship of four years to pay this charge. The fees 
should be only nominal, just enough to pay the expenses of the 
examination. These expenses consist now in nothing but the exe- 
cution of the licenses and the making up of the roll. The fee 
exacted for the benefit of the judges is now paid to the state, and 
nothing is paid to the Board of Examiners. This suggests another 
subject in connection with these examinations. 

The gentlemen serving on this Board receive no pay for their 
labor and have to pay for the printing of the questions out of their 
own pockets. They must frequently either neglect important 
duties elsewhere or absent themselves from the examinations. The 
fitness of the examiners varies from term to term, and consequently 
the nature of the examinations also differs, sometimes being easy 
and at other times moderately difficult, and then again technical 
and very difficult. With a board of permanent examiners, and a 
fixed salary for their services, to be paid to them, if performed, 
these difficulties could be done away with. 


SENATE BILL, No. 71, introduced by Mr. Adrain, provides that 
in all actions at law brought against any editor, proprietor or re- 
porter of any newspaper to recover damages for the utterance or 
publication contained in the paper of any matter alleged to be 
libelous, if it be shown that the matter was published in good 
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faith through a misrepresentation of the facts, and a fair and 
ample apology and retraction made in the next regular issue or 
within three days after suit has been begun, no exemplary or 
punitive damages shall be allowed, and no more damages shall be 
recovered than shall actually have been shown to have been sus- 
tained. Simultaneously with the introduction of this bill into our 
legislature we hear of a very similar bill which has met witha 
warm reception in the New York legislature. Some of our news- 
papers have suddenly become dissatisfied with the ‘‘ Liberty of the 
Press,’’ and are putting forth their best, or rather worst, endeavors 
to alter and abridge the old common law which still prevails, or 
the statutes which hitherto, at least, have been substantially iden- 
tical in our many states. Is it not sufficient that these newspapers 
have the free u»» of the large class of defamatory statements, 
commonly callec .rivileged, which are not actionable on account 
of the particula’ : ::cumstances under which they are made? Is it 
necessary that the legislature should extend to any irresponsible 
scribbler the right to disparage a man’s private or professional 
character, or to hold him up to the hatred, contempt or ridicule of 
the general public, with the entirely unsatisfactory remedy of 
obtaining an apology or retraction in the paper’s next issue ? 

An apology or retraction is indeed a very small compensation for 
the malicious publication of a defamatory libel which has been 
spread broadcast over the land, and which has caused its subject 
to cringe with undeserved shame. Can an apology remove the un- 
merited sting or the incalculable injury suffered? Can it be possi- 
ble that in the consideration of this bill the legislature will be 
guided by any other consideration than that of public and general 
expediency? We trust not. The law as it stands is lax enough, 
and there can be no justification for the passage of a bill which 
will encourage unscrupulous newspapers to publish defamatory 
statements in an unnecessarily public and insulting manner. 





Chism v. Schipper, decided by the New Jersey Supreme Court, at 
the November term, 16 Atl. Rep. 316,11 N. J. L. J. 364, establishes 
an important exception to the rule in the law of contracts, that ‘‘when 
an express condition requires an act to be done by a stranger, the 
covenantee or the promises must procure the act to be done at his 
peril, for if he fails, it matiers not if it is no fault of his,’’ 2 Langdell 
Sel. Cas. Contr. 1,074, Summary § 157. The declaration in the 
case alleged that the plaintiff agreed to erect and finish a certain 
dwelling, agreeably to the drawings and specifications of a certain 
architect, and that the decision of the architect should be conclu- 
sive on the question whether work done in the course of the erec- 
tion of the building was within the specifications or not, and that 
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the plaintiff had made certain alterations at the request of the 
defendant, which were not within the specifications, and had fully 
performed the contract on his part, but that the architect had 
fraudulently decided that the alterations were within the specifi- 
cations, and fraudulenty and wilfully refused to sign a certificate, 
which had been brought to the knowledge of the defendant, and 
yet the defendant refused to pay ; to this the defendant demurred. 
The Chief Justice said it was manifest from the declaration that the 
question to be decided was, ‘‘Can the defendant cheat the plaintiff 
by due course of law? The case in brief is this: The plaintiff has 
done work for the defendant, to the value of $600, which work was 
additional to that specified in the written contract. The money 
was payable on the certificate of the architect whose decision was 
to be final. Such architect fraudulently decided that the work in 
question was not additional, but was embraced in the contract; 
and the defendant being notified of the facts refused to pay the 
demand. All this the defendant, by the demurrer, admits and 
says, I have a right to take advantage of this fraud and appro- 
priate to myself its fruits. The enquiry is, Does the law in reality 
justify this immoral attitude?’ And he decided that the contract 
properly construed did not mean that the parties were to be bound 
by the decision of the architect, even if it were fraudulent, and 
he compared the case to the submission of parties to an award of 
arbitrators, in which, however complete the form of the submission, 
the award may be set aside if tainted with fraud. He referred to 
the recent charge of Judge Bradley to the jury in Batchelor v. 
Kirkbride, 9 N. J. L. J. 199, 26 Fed. Rep. 899, in which he said that 
if fraud in the architect were shown, the plaintiff was excused from 
producing his certificate, even though there were no collusion on 
the part of the defendant. 

Judge Magie dissented and insisted that the plaintiff had neither 
shown performance of the condition precedent, nor a valid excuse 
for non-performance, and that it was doing violence to the contract 
to say that the parties intended to except the case of the dishonesty 
of the architect, when they expressly stipulated for his certificate, 
having reference necessarily to his conduct, including his ability to 
do the act, his willingness to do it, and also his honesty in doing it. 
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BADGLEY v. HANFORD. 


BADGLEY v. HANFORD. 
(Union County Circuit Court, October Term, 1888.‘ 


Conveyances—Esfate in Fee Simple— his wife during the term of their natural 
Rule in Shelley's Case.—A deed to a man lives and tothe heirs of the wife and their 
and his wife during the term of their natural _ assigns forever, is within the rule in Shelley’s 
lives and to the heirs of the wife and her Case and conveys a fee simple to the wife. 
assigns forever, habendum to the man and 


This was an action of ejectment tried by consent of counsel be- 
fore the court without a jury, at the October term, 1888. The facts 
are stated in the opinion. 

Mr. Frank Bergen for plaintiff. 

Mr. Frederic W. Stevens for defendant. 

VAN SycKkeL, J.: The only question in this case is whether 
Rachel Hanford took an estate in fee or for life only. 

Isaac Simpson, by deed dated April 22, 1826, conveyed the lands 
in question to Simeon Hanford and Rachel his wife, during the 
term of their natural lives, and to the heirs of said Rachel and her 
assigns forever, to have and to hold unto the said Simeon and 
Rachel during the term of their natural lives, and to the heirs of 
said Rachel and their assigns forever. 

If this is within the rule in Shelley’s case, the wife took a fee, 
the rule in Shelley’s case being abolished in this state by section 10 
of the act concerning descents only so far as relates to wills, Rev. 
p. 299. The 11th section applies to estates tail whether created by 
deed or by devise, Cushing v. Blake, 30 N. J. Eq. (3 Stew.) 697; 
Quick v. Quick, 21 N. J. Eq. (6 C. E. Gr.) 13. In Shelley’s case it 
is said: ‘‘It isa rule in law that when the ancestor by a gift or 
conveyance takes an estate of freehold, and in the same gift or con- 
veyance an estate is limited either mediately or immediately to his 
heirs in fee or in tail, that always in such cases the heirs are words 
of limitation of the estate and not word of purchase.’’ 1 Coke 
93 (b). Where the particular estate is granted to two persons with 
a limitation to the heirs, or heirs of the body of one of them, the 
inheritance is executed in the person to whose heirs it is limited. 
The particular estate and the remainder must be created by the 
same conveyances. 2 Greenleaf’s Cruise, title XXX., 11 Deed Ch. 
23, §§ 17 and 19. Mr. Washburn, in his second volume on 
real property, p. 270, sec. 9, says: ‘‘It is not necessary that the 
limitation to the heirs should be to be enjoyed immediately upon 
the death of the first taker. There may be any number of inter- 
mediate estates interposed between that of the first taker and the 
enjoyment of the estate in possession which is limited to the heirs. 
Nor does the length of these affect the limitation if no one of them 
is a fee simple. Nor will it have any effect to exclude the rule 
that the remainder cannot by possibility vest as a remainder in the 
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lifetime of the ancestor; as where the limitation was to A. and B. 
and the heirs of him who should die first.’” 2 Washburn Real 
Prop., p. 271, sec. 12. ‘‘As a consequence from the foregoing 
principles, whoever has a freehold which by the terms of the lim- 
itation is to go to his heirs, may alien the estate subject only to 
such limitations as may have been created between his freehold 
and the inheritance limited to his heirs.’ The same view is ex- 
pressed in Preston on Estates, vol. 1, pages 317, 318, 320 and 337. 

This case, I think, is not excluded from the rule in Shelley’s 
case by the fact that the husband was entitled to the use of the 
property during the joint lives of himself and wife. Washburne 
v. Burns, 34 N. J. L. (5 Vr.) 18; Bolles v. Trust Company, 12 C. 
E. Gr. 308. That is an incident of the marriage relation necessarily 
flowing from the unity of husband and wife. Each was in law, 
however, seized of the entirety and all the conditions were fulfilled 
which are necessary to bring it within the rule in Shelley’s case. 
The particular estate and the remainder in her were created by the 
conveyance from Simpson. 

Mrs. Hanford survived her husband and her life estate merged 
in the inheritance. Den v. Gardner, Spencer 556. There may be 
an intervening estate between the ancestor’s freehold and the in- 
heritance limited to his heirs, in which case the inheritance will be 
executed in interest in the ancestor. 2 Fearne Remainders 211. 
It may be remarked also that if the wife took only a life estate her 
children would take only a life estate, for there is no limitation to 
their heirs but only to their assigns. It seems clear that the 
grantor intended to convey the entire fee and leave no residuary 
estate in himself. 

In my judgment, Rachel Hanford took an estate in fee and ver- 
dict must be rendered accordingly for the defendants. The words 
‘*the heirs of said Rachel’’ in the Simpson deed are words of lim- 
itation and not words of purchase. If the language of the deed 
had created an estate tail, then by force of the eleventh section of 
our statute, Rachel would have taken only a life estate, and at her 
death the lands would bave vested in her children. The words of 
the deed being such as to convey a fee simple, neither the tenth nor 
the eleventh section of our statute has any application to this 
case. 


Nore.—In this case there was nothing in the deed to suggest an estate tail, and it was 
clear that the words did not come within the eleventh section of the statute of descents. 
When by a deed or devise an estate is limited to one for life with remainder to the heirs of 
his body, the rule in Shelley’s case makes this a fee tail, and then, being a fee tail, the elev- 
enth section of the statute declares it to be an estate in the first taker fordife with remainder 
in fee simple to his children in equal shares, and the result is to nullify the rule in Shelley’s 
case with respect to such a conveyance and give their natural effect to the words of the deed. 
‘*In every case,” says Beasley, C. J., in Zabriskie v. Wood, 8 C. E. Gr. 541,548, ‘‘in which 
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an estate tail arises, the eleventh section of the act disposes of it in the same way as it was 
disposed of in the tenth section; that is, it gives a life estate to the first taker and a remainder 
in fee to his children in equal shares.” 

Weart v. Cruser, decided by the Court of Errors, March term, 1887, 10 N. J. L. J. 55; 
13 Atl. Rep. 36; 51 N. J. L. (20 Vr.) 475, contains a learned discussion on the subject of 
estates tail and the effect of the eleventh section of the statute of descents. The opinion 
reported is that of Magie, J., in the Supreme Court, which is affirmed by the Court of Errors. 
He discusses two opinions of counsel on the construction of the devise in question, one given 
in 1886 by Mr. Bradley, now Justice of the Supreme Court of the United States, and the 
other given by the late A. O. Zabriskie, afterwards Chancellor of New Jersey. 

The devise is as follows: ‘‘I give and devise to my son M., his’ heirs and assigns by his 
present wife S. forever, the farm,” etc. Mr. Bradley’s opinion was that the devise contained 
no words of procreation, and that the words do not necessarily imply the descendants of the 
devisee and made an estate that was neither a fee simple nor a fee tail, so that the limitation 
was repugnant to the devise to M. and void, and that M. took a fee simple. Mr. Zabriskie’s 
opinion reached the same conclusion for another reason. He thought the use of the word 
assigns indicated a clear intention to give M. the power to sell, and that the remaining part 
of the devise would have due effect if held to mean that if M. V. D. C. should die without 
having sold the farm, his heirs by his wife, Sally Ann, should take as purchasers. 

Judge Magie disagreed with both of these opinions, and held that the words of the devise 
were sufficient to import procreation, and that the evident meaning was to limit the estate to 
M. V. D. C, and the heirs of his body by his wife Sally Ann, and that the meaning given by 
Mr. Zabriskie to the word assigns is excessive and inappropriate. He said there were num- 
berless illustrations in the reports of inferences of intent to create an estate tail by words. 
like these, citing especially Vernon v. Wright, 7 H. L. Cas. 49, where a devise to “the right 
heirs of my grandfather by Mary his second wife, forever,” was held to create an estate tail 
and to be equivalent to heirs of his body begotten on the body of the wife named. On the 
effect of the word assigns he referred to the remarks of Kinsey, C. J., in Den v. Wortendyke, 
7 N. J. Law (2 Hals.) 363, and those of Hornblower, C. J., in Lutkins v. Zabriskie, 21 N.. 
J. Law (1 Zab.) 337, and to Co. Litt. 96. 

The rule in Shelley’s case, however, is applicable only in case the limitation over is to the 
heirs of the first taker or the heirs of his body. If they import a different order of succes- 
sion or create a new stock of descent, the rule will not change the estate into a fee simple or 
a fee tail. 

In Ross v. Adams, 28 N. J. L. (4 Dutch.) 160, there was a deed to C. A. for life and at 
her death to her children by her present husband, with warranty to party of second part and 
her heirs. The Supreme Court held it to be an estate tail, saying that since the warranty 
was to the heirs, construing the whole deed together, the intention was plain to convey a fee. 
Vredenburgh, J. But in Adams v. Ross, 30 N. J. L. (1 Vr.) 505, this decision was reversed, 
and Whelpley, C. J., said there could not be a fee created by deed without the word heirs, 
(with two or three definite exceptions) and that the rule in Shelley’s case requires the word 
heirs to bring it into operation. ‘No circumlocution has been ever held sufficient” (in a 
deed). ‘*It is believed no case can be found where this rule has been held to apply unless 
the word heirs has been used in the second limitation.” No case has been found where in a 
conyeyance by deed the word children has been held to be equivalent to heirs. P. 512. The 
estate was held to be an estate for life with remainder to the children for life, vested in those 
already born, to open to let in others, and reversion to Anna Traphagen, the grantor, and 
her heirs, The husband was held not to be entitled to curtesy. 

In Kennedy v. Kennedy, 29 N. J. L. (5 Dutch.) 185, the devise was ‘‘to my said sun 
Robert Henry Kennedy, and to his proper bénefit and behoof during his natural life, and to 
his heirs to be divided among them as the law may direct after his death.” It was held that 
the addition of the words ‘‘to be divided among them as the law may direct,” did not require 
the word heirs to be considered as synonymous with children, nor destroy the effect of the 
word heirs as a word of limitation, but that the son took an estate in fee simple or fee tail 
and his widow was entitled to dower. If, however, the devise is to A. for life and to his 
children by name in equal shares and their heirs, this does not create an estate tail. Akers 
v. Akers, 23 N. J. Eq. (8 C. E. Gr.) 26, referring to the second resolution in Wild’s Case, 6 
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Rep. 17. So, also, in Guthrie’s Appeal, 37 Penna. St. 9, 15, Strong, J., says: But chil- 
dren in law is as certainly held to be a word of purchase as heirs of the body are held to be 
words of limitation. * * * It is worthy of notice that among the eighty-two cases con- 
tained in the table of Mr. Hayes there is not one in which a devise of a remainder to chil- 
‘dren was held to be within the scope of the rule in Shelley’s case. Jarman on Wills, 2, *389, 
3, 174 note. 

Again, in Sisson v. Seabury, 1 Sumn. C. C. 235, a devise to ‘‘A. and to his male children 
lawfully begotten of his body and their heirs forever to be equally divided amongst them and 
their heirs forever.” A being unmarried at the time of the death of the testator was held to 
give “A” an estate for life with a contingent remainder to male children as purchasers, But 
if A had then had children all would have taken jointly. See 2 Jarman *394 and note, Vol. 
3, p- 181. 

In Zabriskie v. Wood, 23 N. J. Eq. (8 C. E. Gr.) §41, there was a limitation in a devise 
to one for life *‘ and to such lawful issue of his body as he may have by any after marriage, 
their heirs and assigns forever.” The Vice-Chancellor, Amzi Dodd, held that this did not 
come within the rule in Shelley’s case because the words their heirs and assigns forever im- 
port a larger interest than the word issue and break the succession by making the issue a new 
stock of descent. This, however, was reversed by the Court of Errors in an opinion by 
Chief Justice Beasley, who held on the authority of Den v. McPeake, Penn 291, that where 
there is a limitation to the issue of the body, the addition of a limitation to their heirs general 
will not prevent the word issue from operating to raise an estate tail. This opinion discussed 
the tenth section of the act concerning descents and its effect in practically abolishing the 
rule in Shelley’s case when an estate is given for life with remainder to the heirs general of 
the donor.—Eb. 


VAN HORN v. COLLINS. 


(First District Court of Newark, February 1889.) 

Costs—/udgment for, after debt paid.—If the debt or damages due the plaintiff, judg- 
after suit brought the defendant pay in full ment cannot be rendered for costs 

The plaintiff sued the defendant for a bill of goods, and after the 
issuing of the summons and before the return day the defendant 
paid the full amount of the claim to the plaintiff who gave him a 
receipt for it. 

On the return day the plaintiff appeared and asked for a judg- 
ment for costs. 

Mr. C. NV. Williams for plaintiff. 

MILLER, J.: The question involved in these facts often arises and 
is one in regard to which the opinions of lawyers differ very much, 
many being surprised when the Court refuses to allow costs. There 
does not seem to be any reported decision of a recent date, and in 
order that the practice in this court may be settled in this respect, 
I will state what appears to be the law on the subject in this state. 
The 265th section of the practice act says, if the plaintiff shall by 
verdict or otherwise recover debt or damage, he shall recover his 
costs. The language is perfectly intelligible after reading the cases 
reported in this state. 

The rule laid down by the cases in our books is this: That costs 
depend upon the finding of damages in the suit, unless there is 
something due at the time on which a judgment may be based 
there can be no costs. 
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The rule in England as fixed by the statute of Gloucester was 
that the jury should blend the costs with the damages in the ver- 
dict ; afterward the jury separated them and made a special allow- 
ance for costs, subject to revision by the Court. 

By this statute the plaintiff was entitled to costs in all actions 
when damages were recovered. 

In Anderson v. Exton, 1 Southard 173, Kirkpatrick, C. J., says: 
‘‘In order to get costs, therefore, it is essential that the jury 
should find damages ;”’ and again, ‘‘It is pretty clear then that 
under the statute of Gloucester when the jury did not find damages 
there could be no judgments for costs.”’ 

In Den v. Pidcock, 7 Halstead 363, and Bruce v. Gall, 2 Beasley 
211, the rule is laid down that where parties to a suit settle out of 
Court, no costs can be recovered by continuing the case. These 
cases taken with the express words of the sfatute show very 
plainly that the condition of the law in this State is this: that ifa 
plaintiff comes to trial of his case, and is unable to produce testi- 
mony to show a debt due or an injury sustained or something due 
from defendant to the plaintiff on which a verdict can be founded 
then he is not entitled to costs ; if he can prove so much as one cent 
due at the time of trial, he should have costs, but if not then he 
should not have costs. In this particular case the whole debt hav- 


ing been paid by the defendant, plaintiff is unable to show any- 
thing due on which to found a judgment, and therefore costs can 
not be allowed. 
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(Notes of Opinions Read February 21st, 1889.) 
STATE EX. REL. BROWN »v. ASSESSORS OF RAHWAY. 
Practice—Mandamus—Motion to Quash—Exztension of Writ 
After Return Day Has Passed. 


On motion to quash a peremptory writ of mandamus. 

Opinion by ScuppEr, J.: The prosecutor recovered a judgment 
in this Court in 1879, against the city of Rahway in March 1887, 
execution was issued. The writ was returned unsatisfied. The 
assessors of the city had made no effort to call in the amount, and 
a peremptory writ of mandamus was issued, and a motion made to 
quash. The greatest care must be used in the consideration of 
motions of this nature. The rule to quash should be rarely used, 
citing cases. The Court will not grant a mandamus unless there is 
some opportunity to bring about the result desired. In this case 
the peremptory writ required respondents to include and assess 
amount under act of March 27, 1878, but it appears that the as- 
sessments for the years had been completed. 
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It is claimed that the return of the writ having passed the writ 
cannot be amended but must be quashed, but an alternate or a per- 
manent writ can be amended or its life may be extended. We 
think that it would be proper to extend the time of the return of 
the writ to June term. 

The motion to qash is denied with costs. 


WILLIAM M. HOFFMAN, FISH WARDEN v. FRITZ PETERS. 
Common Informer—Pleading—Game Law—On Certiorari. 

Opinion by Dixon, J.: Held 1. A Fish Warden may, as a com- 
mon informer, prosecute for violation of the game law, although 
the Chosen Freeholders of his county may not have determined to 
employ him so to do. 

2. A complaint for violation of the game act approved March 
26th, 1866, (Rev. p. 450) should aver that the defendant was not 
among those who observe Saturday as the Sabbath, or that he was 
hunting upon lands not his own. 

8. If a penal statute contains one exception, which is imbedded 
in the very clause by which the offense is described, a pleading 
designed to charge the offense must show that the defendant’s act 
was not covered by the exception. 


LEWIS BACON vv. CITY OF ELIZABETH. 
Taxes—Unerpended Balances of—Transfer of Such Balances— 
On Certiorari. 

Opinion by Dixon, J.: Held, 1. Section 93 of the charter of the 
city of Elizabeth does not require the Council to give a preliminary 
notice of intention to repave a street at public expense. 

2. Under the act concerning unexpended balances of taxes col- 
lected in cities, approved March 25th, 1885, it is not necessary that 
the transfer of such balances should be made in the annual tax 
ordinance. 

3. Under said act the ordinance to transfer such balances should 
show the precise amount to be transferred from each year’s bal- 
ance, and the sum appropriated to each specific object or fund. 

4. Quere. Whether under said act an ordinance can legally be 
passed to transfer an uncollected balance. 


JOHN GLENN TRUSTEE, ETC. v. SAMUEL EDDY. 
Summons—Service of on Legal Holiday—Practice. 
On motion to quash summons to set aside the service thereof. 
Mr. Alfred Mills for the motion. 
Mr. Samuel H. Grey, contra. 
Opinion by Maare, J.:: Held a summons in an action in this 
Court will not be quashed, nor will its service be set aside, because 
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it was issued, tested and served by the Sheriff on one of the days 
made legal holidays by the provisions of the act of June 1, 1886, 
Supp. Rev. 361. 





STATE EX. REL DANIEL ‘KRAUSE, ‘ET AL. v. ALFRED B. DAYTON, JUDGE OF THE 
DISTRICT COURT OF JERSEY CITY. 


District Court—New Trial— Forcible Entry and Detainer. 


On motion for a writ of mandamus in proceeding on a complaint 
for forcible entry and detainer. 

Mr. Sequine for relators. 

Opinion by Maarr, J.: In this case the relators filed a com- 
plaint in the District Court of Jersey City against Jacob Nathan 
and Caroline Krause, charging them with a forcible entry and de- 
tainer, etc. The persons charged pleaded not guilty. The jury 
employed to try the issnes thus formed found them guilty. 

Relators thereupon asked the District Judge to order judgment 
upon the verdict. The Judge refused the request and allowed a 
rule to show cause why the verdict should not be set aside anda 
new trial granted. After hearing the parties he made the rule 
absolute. 

Relators ask for a mandamus commanding the District Judge to 
order judgment entered on the verdict. 


Held that a new trial may be granted by a Judge of a District 
Court in proceedings on a complaint for forcible entry and de- 
tainer. 


THE STATE, GEORGE BUESS, PROSECUTOR v. THE TOWN OF WEST HOBOKEN, 
Assessment—Eiffect of Deduction Of Lands For a Public High- 
way in Estimating Benefits Upon a Subsequent Condemnation 
—On Certiorari. 

Mr. Russ for prosecutor. 

Mr. Rich for defendant. 

Opinion by Maatg, J. 

1. An assessment upon lands of the cost and expense of opening a 
street in West Hoboken, must show that it was made in proportion 
to and not in excess of the benefit specially conferred thereon 
by such improvement. 

2. It appeared that in estimating benefits, specially conferred on 
certain lands by opening a street, Commissioners took into con- 
sideration the fact that their owners had donated or dedicated 
land within the street and reduced the assesment thereon in con- 
sequence of the benefit supposed to have accrued therefrom. 

Held, that if the land was only donated in the course of pro- 
ceedings to condemn it to public use as a highway no special 
benefit was thereby conferred on lands of the donor which could 
be considered in determining the amount to be assessed. 
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Held further, that if the land had been previously dedivated to 
public use as a highway and adjoining lands of the dedicators had 
thereby received a benefit, so that upon a subsequent proceeding 
to condemn other lands to public use in extension of the highway, 
such adjoining lands could only be assessed in proportion to the 
additional benefits conferred by such condemnation—yet, if other 
lands of other owners also acquired a like benefit from such dedi- 
cation, such lands could be assessed only in proportion to such ad- 
ditional benefits as were conferred on them by such condemnation 
and it was erronevus to impose on the former an assessment only in 
proportion to such additional benefits and on the latter an assess- 
ment in proportion to all the benefits conferred both by the dedica- 
tion and the condemnation. 





SAMUEL LOUIS, ET AL. v. PAUL KASKEL, ET AL. 


Pleading— Demurrer—Insolvent Debtor, discharge of—Action on 
Insolvent Bond. 


Demurrer to declaration. 

Mr. Robert Adrain for the defendants. 

Mr. James 8. Wight for the plaintiffs. 

Opinion by Garrison, J.: 1. In an action on an insolvent bond 
the declaration assigned as a breach of the condition that the 
statutory notice of the time and place at which the debtor would 
present to the pleas his application for discharge had not been given 
to the plaintiffs. Held, on demurrer, that this matter could not be 
called in question collaterally, and that it constituted no breach of 
the bond. 

2. The gravamen of the second count of the declaration was that 
the debtor had failed to appear in person at every term of the 
Court of Common Pleas subsequent to that at which he applied 
for his discharge. Held, that the refusal of the court to grant his 
discharge upon his application was a virtual commitment to cus- 
tody, and that the failure of the plaintiff to allege in his declara- 
tion facts to rebut the presumption thence arising was fatal to his 
cause of action. 


DAVID B. BROWN v. THOMAS J. MURPHY. 

License—Proof of Giving Notice of Intention to Apply for. 

Mr. Gilbert for the prosecution. 

Mr. G. D. W. Vroom for defendant. 

Opinion by Dixon, J.: An ordinance of the common couneil of 
the borough of Bordentown, passed in 1865, provided that certain 
public notice should be given of the intention to apply for license 
to keep a beer saloon, etc., in the borough, and that, until proof 
of the giving of such notice was produced by the applicant, no 
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application for such a license should be entertained by the council, 
Held, that this ordinance was warranted by borough charter, that 
it was binding upon the council, and that a license granted in 
violation of its provisions, against the remonstrance of citizens of 
the borough, was illegal. 


DAVID B. BROWN, PROS., ». THOMAS MATTHEWS. 

License, Issue of Illegal— Want of Signatures to Recommenda- 
tion of Applicant for License—Remonstrance against the. 
issue of. 

Mr. Gilbert for prosecutor. 

Mr. G. D. W. Vroom for defendant. 

Opinion by Drxon, J.: A petition for an inn and tavern license. 
having been presented to the common council of Bordentown, and 
at the same meeting a remonstrance having been presented alleging 
that the recommendation of the petitioner was not signed as re- 
quired by law, and the remonstrants having requested the council 
to afford them a reasonable opportunity to prove the fact, and the 
council having refused and having at once granted the license, 
held, on the authority of Dufford v. Nolan, 17 Vroom 87, that the. 
action of the council was illegal and must be set aside. 





ROBERT O. BABBIT v. CHARLES V. MOORE, 
Recoupment—Evidence—Contemporaneous Writing. 


On rule to show cause why a new trial should not be granted. 

Opinion by Garrison, J.: Defendant being liable with other 
endorsers to plaintiff on a promissory note for a large amount, 
gave to plaintiff his individual note for part of the sum due thereon 
and took from plaintiff a written agreement whereby the plaintiff 
bound himself to prosecute a suit then pending on the larger note 
against prior endorsers, and to apply the proceeds, if sufficient 
should be recovered, to taking up the individual note so given him 
by defendant. On a suit by plaintiff against defendant on his 
individual note so given, the defendant proved this agreement and | 
offered proof that the plaintiff had recovered a judgment on the 
larger note against a prior endorser, and had impounded assets 
sufficient to have paid off the whole claim including defendant’s 
individual note, and that plaintiff had released that portion of said 
assets recovered which under said agreement should have been 
applied to the payment of defendant’s individual note. Held, that 
this offer showed a complete defense to the note in suitand should 
have been received and passed upon by the trial court. 

Where a promissory note is given pursuant to the express terms 
of a contemporaneous written agreement by which the payee of the 
note binds himself to collect certain moneys and to appropriate 
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them on the note in reduction or discharge of the amount for which 
the same was given, in a suit upon the note between the original 
parties thereto the breach by the payee of the part of said agree- 
ment to be by him performed may be shown by the maker of the 
note by way of recoupment. In such acase the note is so intimate- 
ly connected with the contemporaneous writing, that together they 
constitute ‘‘the contract sued upon within the meaning of the 
statute of New Jersey concerning recoupment.”’ Rev. sec. 129, p. 
868. 





State v. King, et al. Certiorari in matter of taxation. By 
Depue, J.: Assessment confirmed. Opinion will be filed during the 
term. 

State, Knight, et al. v. Princeton. On certiorari in matter of 
tax. By Depue, J.: Assessment affirmed. 

In matter of application af Easton and Amboy Railroad Com- 
pany for certiorari to review action of Riparian Commissioners in 
matter of tidewater basin. By Depue, J.: Certiorari refused. 

Esteli v. State. By Beasley, C. J.: Judgment below reversed. 
Opinion filed. 

State v. Webb. By Beasley, C. J.: Judgment affirmed. 

Mayor of Newark v. Stout. By Beasley, C. J.: Papers incom- 
plete. Laid over. 

Zenguer v. Mayor, etc., of Jersey City. By Beasley, C. J.: Rule 
discharged. 

Bartlett v. Keim. By Beasley, C. J.: Briefs not received. 

Satterfield v. Camden and Atlantic Railroad Company. By 
Beasley, C. J.: New trial granted, unless plaintiff agrees to reduce 
the verdict to $3,500. 

Fitzhugh v. Mudara. By Beasley, C. J.: Rule discharged. 

Joey v. Shields. By Beasley, C. J.: New trial granted. 

County of Bergen v. Mathe, collector. Opiuion will be filed by 
Knapp, J. 

Hawk & Lommason v. Leffle. Opinion will be filed by Knapp, J. 

Lanev. Watson. New trial granted. Opinion by Beasley, C. J. 

Jernee v. Freeholders of Monmouth. Opinion by Beasley, C. J., 
to be filed during the term. 

Babbit ads. Moore. New trial granted. Opinion by Garrison, 
J., tiled. 

Inhabitants of Mount Olive Township v. H.W. Hunt. Return 
of surveyors of highways defective. Returned to common pleas 
for amendment without costs. Opinion by Scudder, J, filed. 

Schomp v. Kuhl, collector, Certiorari in matter of tax. By 
Scudder, J.: Assessment affirmed. 

Dunn v. Perth Amboy. On certiorari to recorder of Perth Am- 
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boy. Summons properly issued and judgment affirmed. Opinion 
by Scudder, J., filed. 

State, Fritts v. Kuhl... Opinion by Van Syckel, J.: Judgment 
for respondent. 

State, Smith v. Crane. Opinion by Van Syckel, J.: Judgment 
for respondent. 


THE STATE EX REL , GEORGE A. LEWIS, v. THE BOARD OF PUBLIC WORKS OF JER- 
SEY CITY.—THE STATE EX REL., JOHN McLAUGHLIN v. THE SAME, 


(New Jersey Supreme Court, February Term, 1889.) 


Mandamus— Removal of Persons Holding a Position—The Act 
of March 6, 1888, in Regard to Honorably Discharged Sol- 
diers—Office and Employment Distinguished. 

Deru, J.: The relators apply for writs of mandamus to obtain 
the benefit of an act entitled ‘‘An Act in regard to honorably dis- 
charged Union Soldiers,’’ approved March 6th, 1888, P. L. 1888, 
page 135. 

The act provides ‘‘ That no person holding a position in any city 
or county of this State, whose term of office is not now fixed by 
law, and receiving a salary from such city, county or State, who is 
an honorably discharged soldier or sailor, having served in the war 
of the Rebellion, shall be removed from such position except for 
good cause shown after a hearing, but such person shall hold his 
position during good behavior, and shall not be removed for politi- 
cal reasons.”’ 

The relators are both honorably discharged Union Soldiers. 
They were dismissed from their employment without a hearing. 
Their dismissal occurred after the act took effect. Their right to 
redress by writs of mandamus depends upon the construction of 
the statute with respect to the class of employes to which its pro- 
visions relate. 

The persons for whose benefit the act was designed are described 
as persons ‘ holding a position’’ ‘‘ whose term of office is not fixed 
by law.’’ The act confers upon such an incumbent a tenure ‘‘ dur- 
ing good behavior.’’ He is not to be removed for political reasons 
nor removed without good cause—that is, for reasons affecting 
either his conduct or his qualifications, and for cause shown ona 
hearing afforded to him, prior to his removal. 

It is manifest that the Legislature did not contemplate that the 
act should apply to every grade of employment. The tenor of the 
act and its language throughout indicate a purpose to apply it to 
positions analagous to offices as distinguished from mere employ- 
ment. In every definition given of the word ‘‘office’’ the features 
recognized as characteristic and distinguishing it from a mere em- 


ployment are the manner of appointment and the nature of the 
6 
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duty to be performed—whether the duties are such as pertain to 
the particular official designation and are continuing and permanent 
and not occasional or temporary. U. 8. v. Maurice, 2 Brock, 96,- 
118; U. S. v. Hartwell, 6 Wall, 385,393 ; Sheboggan Co. v. Parker, 
3 Id. 93; U. S. v. Germaine, 99 U. S. 508,511. In the Matter of 
Oaths 20 J. R. 493, per Platt J. The word “position ’’ was adopted 
in the act to indicate a purpose not to restrict the benefits of the 
act to offices eo nomine existing at common law or created by 
statute ; but nevertheless, that expression as well as the language 
of the act throughout indicates the purpose to be to apply its provi- 
sions to those employments, the duties of which are analagous to 
the duties of an office—that is, duties that are continuous and per- 
manent and specially pertaining to the position assumed. It would 
be an unreasonable construction of the act to apply it to employ- 
ments which are occasional or temporary or where the services to be 
performed are of a general character and such as may from time to 
time be directed by a superior, without being in any manner in- 
dicated by the special nature of the employment, and give to such 
employes a tenure during good behavior or forbid their discharge 
except after a hearing and for a cause which should stand the judi- 
cial test upon certiorari as good cause. 

In the case of Lewis, one of the relators, he was regularly ap- 
pointed bridge tender by a resolution of the Board of Public Works, 
as follows: ‘* Resolved, that George A Lewis be and is hereby ap- 
pointed bridge-tender of Hackensack Bridge at the salary of 
Twenty-five dollars per month to take effect immediately. Dated 
June ist, 1886.”’ 

The relator was formally appointed by the Board by a resolution 
adopted by that body in its official capacity. His duties were such 
as pertained to the position of ‘‘ Bridge-tender.’”? They were not 
otherwise defined. They were also duties in their nature continuous 
and permanent. Immediately upon the relator’s removal another 
person was appointed to exactly the same position. In view of the 
manner of appointment and the nature of the duties to be perform- 
ed, we think the relator was ‘‘a person holding a posii-on”’ within 
the meaning of the act. His discharge without a hearing was in 
violation of the act and he is entitled to be restored to his posi- 
tion. 

The other relator, McLaughlin, was employed as a general work- 
man at fifty-five dollars a month, if he made full time. He was one 
of eight workmen employed at the Belleville Water Works as gen- 
eral workman. The duties of these workmen are described by the 
foreman at the Water Worksin these words : ‘‘ The duties of general 
a workmen atthe works at Belleville are to wheel coal, removes ahes, 
help the, blacksmith, machinist’s assistant, help the riggerand fire; if 
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necessary go for water. When I say wheeling coal, that would be in 
the absence of the coal passer, but only for the time being.”’ 

This relator was not employed by any official act of the Board. 
He was ‘‘ put tu work’”’ by the Chairman of the Board. The only 
official evidence of his employment is the appearance of his name 
on the pay-rolls. Neither in the mode of his employment nor in 
the nature of its duties does the relator come within the provisions 
of the act. 

In the case of Lewis a writ of peremptory mandamus should is- 
sue for his restoration to his former position, with costs. 

In the case of McLaughlin the rule to show cause should be dis- 
charged without costs. 


JOHN B. CHAMPION AND LEWIS EVANS, EXECUTORS OF GEORGE W’, HINKLE v. 
ARABELLA HINKLE. 


February 8, 1889.) 


(New Jersey Court of Errors and Appeals. 


Foreclosure at Common Law—A¢- 
demption— Unconstitutional Law—Impair- 
ing Obligation of  Contracts—1. In a 
strict foreclosure suit at common law the 
decree simply cut off the equity of redemp- 
tion and foreclosed the mortgagor from re- 
deeming the estate by payment of the mort- 
gage debt ; thereafter the mortgagee was in 
as of the estate granted and conveyed by the 
mortgage discharged from the condition of 
defeasance, and he held the estate as if the 
original conveyance had been absolute. 

2. The purchaser at a foreclosure sale of 
the mortgaged premises takes the place of 
the mortgagee in strict foreclosure at com- 


by the mortgagee by the delivery of the 
mortgage deed as to the estate the mortgagor 
had at the time of the execution of the mort- 
gage. 

3. The acts of 1881 and 1882 (Rev. Supp. 
pp 489-490), which mortgaged 
estates to conditions of redemption in the 
hands of purchasers at foreclosure sales be- 


subject 


ing unconstitutional as applied to antecedent 
mortgages, He/d that the purchaser at a 
sale under proceedings for the foreclosure of 
a mortgage made prior to these acts took the 
estate of the mortgagee unaffected by the 
conditions of redemption created by those 
acts, although at the foreclosure sale enough 


mon law. His title relates back tothe time was realized to pay the prior mortgage in full 


of the execution of the mortgage. He suc- 
ceeds as well to the title and estate acquired 

On appeal from a decree of the Court of Chancery. 

Depur, J.: George W. Hinkle, being seized of certain lands, 
made two mortgages thereon. The first to John I. Shoemaker, 
dated October 1, 1876, for $15,000. The second to John B. Cham- 
pion and Joseph A. Barstow, dated September 5, 1833, for $10,000. 

The mortgagor died December 9, 1883. By his will he gave his 
wife, Arabella, the house and lot known as Congress Cottage, and 
the furniture and household goods therein, during her natural life, 
and made John B. Champion and Lewis Evans executors thereof. 
Shoemaker, the mortgagee named in the first mortgage, assigned it 
to Charles Shoemaker. After the death of the mortgagor, Shoe- 
maker, the assignee, filed a bill of foreclosure, making Champion 
and Barstow, the second mortgagees, parties. In the foreclosure 
suit the usual decree for foreclosure and sale was made. Sale of 


and a small sum upon a second mortgage 
which was made after these acts took effect. 
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the mortgaged premises under the foreclosure decree was made in 
June, 1885. At the foreclosure sale, Joseph H. Borton became the 
purchaser and obtained a sheriff’s deed accordingly. From the 
sale enough money was realized to pay the first mortgage in full 
and a small sum upon the second mortgage. 

The mortgagor was indebted to Champion and Barstow in the 
sum of $10,000 for which he gave them two notes for $5,000 each, 
payable at bank. The bond and mortgage made to them were given 
as collateral security for the payment of the notes. The notes 
were discounted by the bank, protested for nun-payment, and 
taken up by Champion and Barstow, who were endorsers thereon. 
For the balance remaining due on the notes after crediting the 
amount realized from the foreclosure sale, Champion and Barstow 
presented a claim to the executors. To pay the debts of the de- 
ceased, in which was included the claim of Champion and Barstow, 
the executors took proceedings to sell the real and personal prop- 
erty given to Mrs. Hinkle by her husband’s will, the other per- 
sonal estate being insufficient to pay debts. 

In this situation of affairs Mrs. Hinkle filed this bill to restrain 
the executors from making sale of such property for the payment 
of the claim of Champion and Barstow. 

The case made in the complainant’s bill is founded upon the act 
concerning proceedings on bonds and mortgages, passed March 12, 
1880, as amended by the supplement of March 23, 1881. Rev. 
Supp. pp. 489-490. This legislation provided that where a bond 
and mortgage have been given for the same debt, the proceeding to 
collect such debt should be, first, to foreclose the mortgage, and if 
at the sale of the mortgaged premises under the foreclosure pro- 
ceedings the premises should not bring enough to satisfy the debt, 
interest and costs, then it should be lawful to proceed upon the 
bond for the deficiency ; that the suit on the bond should be com- 
menced within six months from the date of the forclosure sale, 
and that if judgment be recovered in such suit, such recovery 
shonld open the foreclosure and sale of the mortgaged premises, 
and the person against whom the judgment was recovered might 
redeem by paying the full amount of the foreclosure decree with 
interest and the cost of proceeding on the bond, if suit for redemp- 
tion be brought within six months after entry of the judgment for 
the balance of the debt. The prayer of the bill was that Champion 
and Evans, the executors, be restrained from selling any of the 
real or personal estate devised and bequeathed to the complainant, 
until Champion and Barstow should have complied with the pro- 
visions of the statute by bringing an action on the bond, so that 
when a judgment should be recovered thereon she might redeem 





CHAMPION AND EVANS, EX’RS OF HINKLE, v. HINKLE. 89 


the mortgaged premises as provided for in said act. The decree 
was in conformity with the prayer of the bill. 

The act in question does not prohibit a suit by the mortgagee 
for the residue of the mortgage debt unpaid by the proceeds of the 
foreclosure sale. It operates upon the foreclosure decree and the 
sale under it by opening the decree and divesting the title of the 
purchaser to allow redemption upon the terms prescribed in the act. 
There can be no ground for relief in virtue of the statute where 
the case is so circumstanced that redemption upon the foreclosure 
sale cannot be effected. 

The Shoemaker mortgage, on which the foreclosure suit was 
founded, was executed and delivered October 1, 1876. It ante- 
dated the statute the application of which to the foreclosure pro- 
ceedings is made the gravamen of this suit. 

In a strict foreclosure at common law the decree simply cut off 
the equity of redemption and foreclosed the mortgagor from re- 
deeming his estate by payment of the mortgage debt, and the 
estate of the mortgagee, which in its inception was conditional and 
defeasible, became thereby absolute. Thereafter the mortgagee 
was in, as of the original estate granted and conveyed by the mort- 
gage discharged from the condition of defeasance, and he held 
the estate as if the original conveyance had been absolute. Ina 
suit by a mortgagee to enforce his mortgage, whether by scire 
Jacias or by bill for foreclosure and sale, a purchaser at the sale of 
the mortgaged premises takes the place of the mortgagee in pro- 
ceedings in strict foreclosure at common law. His title relates 
back to the time of the execution of the mortgage. He succeeds 
as well to the title and estate acquired by the mortgagee by the 
delivery of the mortgage deed as to the estate the mortgagor had 
at the time of the execution of the mortgage. Rev. p. 703, § 5; 
Id. p. 117, § 71; 2 Jones on Mort. § 1654. 

The acts of 1880 and 1881 subjected the estates of mortgagees to 
conditions of redemption which did not previously exist. As ap- 
plied to antecedent mortgages these acts are unconstitutional and 
void in that they subject the purchaser’s title to redemption after 
sale, diminishing the vendible value of the mortgage estate and 
impairing the obligation of the contract contained in the mortgage. 
Baldwin v. Flagg, 14 Vroom 496-504 ; Coddington v. Bispham, 9 
Stew. 574-580; Morris v. Carter, 17 Id. 260. A purchaser at a 
foreclosure sale under a mortgage prior to the passing of these 
acts succeeds to the original estate of the mortgagee, and acquires 
an estate unaffected by the condition of redemption created by 
these acts. The value of the mortgage estate can be preserved un- 
impaired in the hands of the mortgagee only by investing the pur- 
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chaser at the foreclosure sale with the mortgagee’s original estate 
unimpaired by the newly added condition of redemption. 

It is true that the mortgage of Champion and Barstow was sub- 
sequent to the acts of 1880 and 1881, and that these persons were 
parties to the foreclosure suit. But the foreclosure bill was filed 
by Shoemaker on his mortgage which was prior to these acts. The 
second mortgagees were made parties to foreclose and cut off their 
interest in the equity of redemption. Nothing that the mortgagor 
may have done after the making of the mortgage could affect the 
mortgage estate. He could not by makingasecond mortgage after 
the passing of the acts of 1881 and 1882, subject the prior mort- 
gagee’s estate to a condition of redemption that did not previously 
exist. 

The purchaser at the foreclosure acquired the estate of the first 
mortgagee and his title is absolute and indefeasible. The second 
mortgagees, by bringing suit and recovering a judgment at law for 
their mortgage debt, could not confer upon the complainant a right 
of redemption as against the purchaser at the foreclosure sale. 
There is, therefore, no foundation for the decree appealed from. 
The decree should be reversed. 


ANN M. HERDER v. THE EXECUTORS OF WILLIAM MALOY, 
DECEASED. 


(Opinion filed February 19, 1889.) 


ELIZA TEHAN AND 


Joint and Separate Accounts— Liability 
of Executors for Balance Shown to be Due on 
Joint Accounts—Fraud.—1. Where two or 
more executors exhibit a joint account for 
settlement, and procure the same to be 
finally settled and allowed, they stand joint- 
ly liable for the balance shown by the ac- 
count to be in their hands. ~ 


count is conclusive upon all parties, except 
fraud or mistake be proved. 

3. An account which appears on its face 
to be joint, may be shown to be separate, 
and where an account is stated both ways, 
first jointly and then separately, the court 
may, if such appears to have been the inten- 
tion of the accountants, treat it as a separate 


2. A sentence or decree allowing an ac- account. 


On appeal from the ruling of a Master as to the advisibility of 
evidence. 

Van Fvent, V. C.: The principal object of this suit is to procure 
a decree, adjudging that the defendants, Helen W. Maloy and 
Lewis Applegate, are jointly liable as the executrix and executor 
of the last will and testament of William Maloy, deceased, 
for that part of the testator’s estate in which the complainants are 
interested. The testator gave the one third of his estate to his 
widow, the defendant, Helen W. Maloy. He also gave her the use 
‘during life of an additional one sixth of his estate with remainder 
on her death to the complainant, Eliza Tehan, and he gave the use 
of the other half of his estate to the complainant, Ann M. Herder, 
during life with remainder on her death to Eliza Tehan. The 
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ground on which it is claimed by the bill that the defendants are 
jointly liable for that part of the estate which is the subject matter 
of this suit, is, that, in June 1872, they filed and swore to a joint 
account and procured the same to be allowed by the Orphans’ 
court of the county of Middlesex. 

The account is joint in form. On the debit side of the account, 
under a caption in these words, ‘*‘ These accountants charge them- 
selves,’’ the defendants are jointly charged with items amounting 
in the whole to $23,710.28, and on the credit side, under a caption 
‘‘These accountants pray allowance,’’ the defendants are jointly 
credited with sums aggregating $4,434.77, showing a balance in 
their hands of $19,275.51. The account is sworn to by both defend- 
ants, and in the order allowing the account, it is recited, that 
proof had been made that the defendants had given notice accord- 
ing to law of their intention to settle their account at that time. 
The account on its face does not state that it is the final account of 
the administration of testator’s estate by the defendants in their 
character as executors, but an inspection of the account shows that 
it is so in fact. That is its true character both in fact and in law. 

Mrs. Maloy answers aloge. Agplegate has suffered a decree pro 
confesso to be taken against him. Mrs. Maloy by her answer, says 
that prior to the date on which the account was allowed, Apple- 
gate, her co-executor, had received, taken charge of and managed 
the whole of the testator’s estate to her exclusion, and with the 
full knowledge and assent of the complainants, who, as she has 
been informed, requested him so to do, and that, having paid the 
testator’s debts, funeral and testamentary expenses, and collected 
the assets of the estate, Applegate prepared his account, as the 
same wus passed by the court, and brought the same to her, and 
that she, at his request, signed the same, and solely because he re- 
quested her so to do, and that the same was afterwards allowed by 
the court as a partial settlement of the testator’s estate. Under 
this clause of the answer Mrs. Maloy offers to prove, by her own 
oath, that at no time since she qualified as executrix has any of 
the testator’s securities been in her custody or possession. This 
evidence was objected to and the Master ruled it out. An appeal 
has been taken, and the question now before the court, is whether 
the Master’s ruling was correct or not. 

The rule respecting the liability of executors who file a joint 
account and procure the same to be allowed, was stated by Chan- 
cellor Williamson, in Larve v. Douglass, 2 Beas. 310, as follows : 
‘* The law is well settled in this state, that when executors exhibit 
for settlement a joint account, and when by the decree of the Or- 
phans’ Court such accountis finally settled and allowed, the execu- 
tors are jointly charged with the balance thus ascertained to be in 
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theirhands. The decree is in the nature of a judgment.’’ He also 
said, in substance, that if one of two executors is unwilling to 
incur a joint liability with his co-executor, he may avoid it by 
accounting separately for the funds which have come to his hands; 
but if he account jointly, and submits toa decree finding the funds 
in the hands of the executor jointly, the parties 
interested may rely on the decree, and = are not 
driven to the necessity of discovering in whose hands the funds 
are, or in what proportion the executors are liable. The rule, as thus 
stated, has been the rule of judgment of this court from first to 
last, Fennimore v. Fennimore, 2 Grn. Ch. 292 ; Schenck v. Schenck 
1 C. E. Gr. 295; Suydam v. Bastedo, 13 Stew. 433 ; Newell v. 
English, 15 Stew. 76. It simply affirms what the statute, in force 
at the time the defendant’s account was allowed, plainly declared, 
namely, that the sentence or decree of the Orphans’ Court, on the 
final settlement and allowance of the accounts of executors, shall 
be conclusive upon the parties, except some fraud or mistake 
therein be proved, Nix. Dig. 645. An account, however, which is 
stated on its face to be joint, but which is not so in fact, but shows 
plainly, by the manner in which it is stated, that it was intended 
to be separate and not joint, will not be held to be joint, Fenni- 
more v. Fennimore swpra. In this case the executors, after stating 
a joint account bothas tothe receipts and disbursements, stated, as a 
part of the same account, on the same paper, a separate account a3 
between themselves, showing what each had received and disbursed, 
and also the balance remaining in the hands of each. Chancellor 
Vroom held that the accounts were separate and not joint. He 
said it was very evident, from the manner in which the accounts 
were stated, that the executors meant to show the amount of assets 
in each one’s hands, and to have their separate liabilities adjusted 
and sanctioned by judicial authority. And it has also been held, 
that an account will not be held to be joint though it be stated to 
be so on its face, if it be shown that one or more of the executors 
did not swear to it, nor participate in having it filed and allowed, 
Newell v. English, swpra; Beatty v. Cory Universalist Society, 14 
Stew. 563. 

No fraud is charged in the answer in this case ; no mistake is 
alleged. So far as appears, Mrs. Maloy in signing and swearing 
to the account was not tricked jby representations of any kind, 
into doing something which she would not have done if no repre- 
sentations had been made; nor does she even claim or pretend that 
she acted without comprehending or fully understanding what she 
was doing. The statement of her answer, on this point, in sub- 
stance, is, that with full knowledge that the whole of the estate was 
in the possession and under the control of her co-executor, she, on 
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the simple request of her co-executor, voluntarily, and without the 
practice of deceit of any kind, joined with him in the account, 
charging herself jointly with him with the whole estate. With her 
answer in this form it is impossible for me to see of what possible 
service or advantage it will be to her to show that none of the testa- 
tor’s securities were ever in her custody or possession. Her liability 
according to the well established rule rests, not on the fact that the 
assets were in her possesion or under control at the time she charged 
herself with them, but solely on the ground that she and her co- 
executor have jointly charged themselves with them. Her liability 
grows out of her admission made in judicio, and the judicial sen- 
tence pronounced thereon. 

The evidence objected to was wholly immaterial, and was, there- 
fore, properly overruled. The Master’s ruling must be affirmed 
with costs. 





VAN WAGENEN, EX'’R, ETC... DENNIS C. COONEY. 
‘Opinion filed February 12, 1889.) 
Injunction to Abate and Restrain a Nuisance—Demurrer— 
Want of Equity. 

On bill for the injunction and demurrer thereto. 

THE CHANCELLOR: The complainant in this case is the mort- 
gagee in possession of three lots of land, situate upon one side of 
a cul-de-sac at the end of Montrose avenue in Jersey City. Upon 
the opposite side of this cul-de-sac is a public highway, duly dedi- 
cated to the public use and accepted by the proper authorities of 
Jersey City. The bill represents that the demurrant has extended 
his fence line so as to include within it about four feet of this pub- 
lic highway, and has also erected a stable which projects about 
five feet into it; and further, that he isin the habit of using the 
cul-de sac, in front of the complainant’s lots, for the storage of 
carts and wagons when they are not in use, and that he has so 
filled in the highway with earth and ashesas to cause mud and water 
to settle and remain on the street in front of complainant’s lots, 
and hinder the ingress to the lots and the egress from them. The 
bill prays for an injunction to abate and restrain these nuisances.. 
It does not appear that the complainant makes any present use of 
the lots in question, or that the cul-de-sac is the only way by 
which he can reach those lots. The defendant demurs to the 
bill for want of equity. 

Held, That in case of a public nuisance, equity will interfere, 
at the instance of a private individual, only when the complainant 
suffers some private, direct and material damage beyond that 
which is suffered by the public at large, and which without such 
interference will be an irreparable injury to him. 
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IN RE COMMISSIONERS OF CAMDEN. 
(Camden Circuit, Jan. Term, 1889, Reported by Mr. Lindley Miller Garrison.) 


The Tax Adjustment Act. 

Garrison, J.: Upon exceptions taken to the report of the com. 
missioners appointed under the act of March 30, 1886, (P. L. p. 149) 
the following state of facts is presented: 

The report of the commissioners revives as against certain real 
estate the taxes of the years 1876 to 1884, both inclusive. During 
these years the lands belonged to sundry heirs in common and the 
taxes annually imposed were suffered to go unpaid. In 1884 the 
city caused the lands to be put up and sold under the provisions of 
the city charter and itself took a declaration of sale for a term of 
years. Subsequently one of the tenants in common by releases 
from the others became seized in severalty of the land and now 
resists the revival of these taxes upon two grounds: 

1. That all taxes back of 1883 are outlawed under the provisions 
of the charter of the city of Camden which makes taxes a lien for 
five years. 

2. That the city of Camden cannot collect these taxes because of 
its said purchase at the tax sale. 

The effect, however, of the sale and of the declaration of sale is 
not to vest title in the city and thereby to satisfy its claim for 
taxes, but on the contrary, its effect is to continue and prevent the 
lapsing of the lien of all taxes the period of whose lien had not 
expired at the time of the tax sale. In re Commissioners of Eliza- 
beth, 20 Vr. 488. 

The report is correct in so far as it revives unpaid taxes whose 
lien had not expired at the date of the tax sale. The commission- 
ers are advised to ascertain what taxes were subsisting liens at the 
time of the tax sale and include only such in their report, remitting 
all whose lien had at that time expired. - 


MISCELLANY. 


SUPREME COURT EXAMINATIONS. 





tions. Ali the applications for the attor- 


FEBRUARY TERM, 188g. 

The written examinations took place on 
Wednesday, February 20th, and examina- 
tions were held before the Court on the 
next day after, the reading of the opinions. 
applicants for the 
counsellor’s and nine for the attorney’s li- 
cence—only ten of the applicants for the 
counsellors’ license were passed, the other 
two being dropped on the written examina 


There were twelve 


neys’ license were passed. 

The examiners for counsellors were 
Joseph Thompson, Robert H McCarter and 
Edward S. Atwater, and those for the attor- 
neys were John R. Emery and Edmund B. 
Leaming. 

The following are the 
admitted : é 

Charles H. Lum, Harry 8. Douglass, 
Henry H. Dawson, William W. Anderson, 


counsellors 
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Frank Bell, Thomas W. Randall, Harry E. 
Richards, H. M. ‘TT. Beekman, Peter 
Backes, and William. K. McClure. 

The attorneys admitted were : 

Frank A Foy, Robert M. Boyd, Jr., Leon 
Abbett, Jr., Allen Berry, William M. Brown, 
John B. Humphreys, Charles B. Hughes, 
William I, Leonard and George E. Conkling. 


COUNSELLORS. 

I, Distinguish between a “profit a 
Prendre”’ and an Easement. To which 
does the right of Common belong? Can 
an Easement ever be “in gross?” In 
what three methods can a right of way be 
acquired ? What is the rule in New Jersey as 
to “ancient lights ?’ Refer to cases. 

2. Define the right of a riparian proprietor 
upon a navigable river in this state. What 
is the rule in New Jersey as to ‘‘ ancient 
lights ?” Refer to cases. 

Define the right of a riparian proprietor 
upon a navigable river in this State. What 
Easements, if any, pass by a conveyance 
without special mention beyond the use of 
the word *‘ appurtenances ?” 

3. What is an Estate in lands? What is 
a freehold estate? Of what kind are free- 
hold? Distinguish between a _ base 
fee, a fee upon condition, and a fee upon 
conditional limitation. 

4. What courts have jurisdiction to as- 
sign dower? Can the Orphans’ Court award 
damages for detention? What is the na 
ture of the widow’s quarantine in New Jer- 
sey? How long does it last ? While in its 
enjoyment, what charges must the widow 
pay? 

5. In what way does the rule as to 
““away going crops’’ modify the general 
doctrine of Emblements ? What is the pres- 
ent rule as to notice to quit between Land- 
lord and Tenant ? 

6. What isa tenancy by the entirety? 
Does it now exist? Quote authorities. 
Have the New Jersey Courts adopted the 
canon law or the civil law method of com- 
puting degrees of consanguinity? Explain 
the difference. Show the difference be- 
tween the Common law and our Statute as 
to the rights of the half-blood in inheritance. 

7. What was the statute of uses? When 
was it passed, and what was its object ? Has it 


been enacted in New Jersey? How did 
trusts ori-inate? Name some of the original 
conveyances at Common law and under the 
statue of uses. 

8. What is a fixture? What is the rule as 
to fixtures as between Landlord and Tenant, 
and mortgagor and mortgagee ? 

g. What original process in New Jersey ? 
When is either used ? 

10. When can defendant be held to bail 
in civil suits ? 

11. Can a defendant be arrested twice for 
the same cause? How is bail given to the 
Sheriff, and what must Sheriff return with 
capias? 

12. What is special bail, and when must 
it be filed ? Can defendant deposit money 
in lieu of bail ? 

13. Where are transitory actions in the 
Supreme Court tried ? 

14. When a cause has slept four terms af- 
ter issue joined, what notsce of trial shall be 
given? When must counterntand of notice 
of trial be given ? 

15. How must a summons in ejectment be 
served, how returned, and when returnable ? 

16. May an action be instituted against 
an unincorporated company? If so, how 
will process be served ? 

17. What are damages? Liquidated 
damages? Exemplary and vindictive dam- 
ages ? 

18. What is meant by lien at common 
law? Mention some of the parties entitled 
to liens. What is meant by equitable liens ? 
Mention instances. 

19. Distinguish between a general and a 
special agent. Explain the liability of the 
principal in each case. To what extent is 
he liable for torts of his agent ? 

20 Define partnership State generally 
the liability of partners. 

21. Mention some of the cases in which 
the Constitution prohibits the Legislature 
form passing private, local or special laws, 
Must a law relating to municipal affairs ap- 
ply to all municipalities ? 

22. In what body is the power of ime 
peachment vested, by what body are, im- 
peachinents tried, and what is the extent of 
the judgment in case of conviction ? 

23. Define estoppel. What kinds of 
estoppel? Define them. 
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24. Define the different kinds of criminal 
homicide in New Jersey. 


ATTORNEYS. 

1. Into what departments are the powers 
of government divided by the Constitution 
of New Jersey? State the general scope of 
these departments. 

2. What are the limitations of the Cone 
stitution upon the power of the Legislature as 
to the passage of special or local laws ? 

3. What express limitation, other than the 
State Constitution, is there upon the power 
of the Legislature to pass laws? 

4. For what purposes, and upon what 
conditions, can the Legislature pass laws 
authorizing the taking of private property? 
Give illustrations of some of the instances in 
which this can be done. 

5. What is statute as distinguished from 
common law? Give the rules for the con- 
struction of statutes. 

6. What is the source of the common law 
of this State, and what legal force or effect, 
here, has the Common Law of England or 
any portion of it ? 

7. State the New Jersey law and equity 
reports, in chronological order, by the 
names of the Reporters. 

8. State the twelve principal methods of 
acquiring and losing the title to personal 
property ? 

9. How does Blackstone define bailment ? 
What are the different kinds of bailment ? 

10. To what extent may a married woman 
bind herself by contract in this State ? 

11. To what extent is a master responsible 
for the negligent acts of his servants ? What 
is the general rule as to a responsibility of 
the master or employer for damage sustained 
by one servant or employee for the negligent 
acts of another employee in the same ser- 
vice? 

12. Upon what contracts does the ‘‘ Statute 
of Frauds” provide that no action shall be 
brought, unless an agreement or memoran- 
dum or note in writing of the contract, is 
signed by the party to be charged, or by his 
authority ? 

13. What is the use and application of the 
“ Insolvent Debtors” act? What is the 
effect of a discharge under the act ? 


14. What is the effect of proving a debt 
under the Assignment act? 

15. What is a corporation, and what rights 
are inherent in every corporation as such by 
our statute ? What constitutional restriction 
is there on the creating of corporations by 
the Legislature of this State? 

16. How may the general creditors of an 
insolvent corporation secure an equal dis- 
tribution of its assets? What Court exer- 
cises jurisdiction over the matter? 

17. Name the general and public Courts of 
Common Law and Equity of England in 
Blackstone’s time. 

18. Name the Courts of New Jersey, and 
state which have civil and which criminal 
jurisdiction, 

1g. Name the different actions ex contractu 
at Common Law. Name those ex delicto. 
How have these actions been changed in this 
State and by what authority ? 

20. What are the formal parts of a declara- 
tion in a suit at law? What are the com- 
mon counts upon an assumpsit ? 

21. Name the pleadings after declaration 
in an ordinary action at law. Name them 
in an action of replevin where the defendant 
avows and justifies the taking. 

22. Hew is a judgment enforced? Were 
judgments, at common law, liens on land? 
What determines the priority of lien, of 
judgment and execution, on land in this 
State ? 

23. What is Blackstone’s definition of 
equity ? What Court in this State exercises 
this jurisdiction? Can this jurisdiction be 
vested by statute in the courts of law of this 
State, as is the case in the U. S. Judicial 
system? Give the reason for your last 
answer. 

24. In what cases, and upon what character 
of demands, can proceedings be begun by 
attachment? How is the writ obtained ? 
From what time does it bind real and per- 
sonal property ? 

25. How can creditors other than the 
plaintiff in the suit get the benefit of the 
proceedings ? 

26. Isa prior unrecorded deed or mort- 
gage valid as against the lien of an attach- 
ment ? 


27. Give the proceedings for entering 
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judgment on a bond with warrant of attorney 
for confession of judgment ? 

28. When and how, can choses in action, 
to which a judgment debtor is entitled, be 
reached towards satisfying the judgment ? 

29. Can money be levied on under execu- 
tion ? 

30. How may atenant be summarily dis 
possessed after the expiration of his term? 
How for non-payment of rent in arrears? 
Give procedure. 

31. What is distress? What chattels are 
exempt from distress? Wherein has our 
statute changed the common law as to dis- 
tress for rent as to the goods of strangers 
found on demised premises ? 





ADDITIONAL RULES OF THE 
COURT OF CHANCERY. 


PROMULGATED JANUARY 2, 1889 


231. No corporation, entitled by law to 
execute trusts or to act as administrator, 
guardian, receiver or trustee, shall be ap- 
pointed to such office until it shall have cre- 
ated a fund to be specifically set apart for, 
and devoted to specially securing its liability 
in, such capacities of trust and confidence in 
accordance with the provisions of the third 
section of the act entitled ‘‘A supplement to 
the act approved May sixth, one thousand 
eight hundred and eighty-seven, entitled ‘An 
act to amend an act entitled ‘‘A supplement 
to an act entitled ‘An act for the incorpora- 
tion of safe deposit and trust companies,’ 
approved April twentieth, one thousand eight 
hundred and eighty-five,” which was approved 
March thirteenth, one thousand eight hun- 
dred and eighty-eight, (Laws of 1888, page 
164), and shall have deposited with the Reg- 
ister of the Prerogative Court, according to 
the scheme prescribed by rules number nine, 
ten, eleven and twelve of the Prerogative 
Court, securities which shall represent the 
said fund, and shall, before its appointment 
to any office, present to the Chancellor a 
statement, under the oath of its president or 
cashier, that the fund aforesaid has been set 
apart according to law, and that the liabili-. 
ties of such company, for which the fund 
aforesaid is specifically responsible, (includ- 
ing all funds and securities of such trust, and 
with them those about to come to it under 


the appointment then in contemplation), do 
not exceed five times the value of such 
specifically created and deposited fund. The 
said statement shall be filed with the clerk 
of the Court of Chancery, and, within thirty 
days after such appointment, be transmitted 
by him to the Register of the Prerogative 
Court. 

232. Upon being appointed to any such 
office, the corporation shall give bond, but 
without surety, similar to the bond that a 
natural person would be obliged to give if he 
or she were appointed to such office. 

[Similar rules have been promulgated in 
the Prerogative Court and Orphans’ Court.] 


PROMULGATED JANUARY 8, 1889. 

233 Whenever moncy shall be paid to a 
master of this court, or come to his hands, 
for any purpose, and shall remain in his 
hands undisposed of, pursuant to an order or 
decree of this court, for the space of three 
months, the said master shall forthwith, upon 
the expiration of such time, unless the Chan- 
cellor shall otherwise specially order, pay the 
said money to the clerk of this court, who 
shall receipt to the master for such payment, 
and shall forthwith deposit the money so 
paid to him in the depository of the funds of 
this court, to the credit of the cause to which 
it belongs, and the said money shall there- 
after remain in said depository subject to the 
order of the Chancellor. 





APPOINTMENTS TO FILL VACAN- 
CIES. 


The Supreme Court has decided that the 
appointment made by the Governor of Pros- 
eutors of the Pleas during the recess of the 
Senate were valid, although the vacancies 
happened during the session and continued 
afterwards by reason of the fact that no ap- 
pointment was made and confirmed during 
the session. We shall refer to the opinion 
next month. Mr. Crane, of Essex, and Kuhl, 
of Hunterdon, have been re-appointed and 
confirmed. 





ILLNESS OF JUDGE McGREGOR, 


Judge McGregor, of the Court of Errors, 
has been seriously ill, but it is hoped that 
he is recovering. 
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CONTENTS OF EXCHANGES, 


The Law Quarterly Review, January 1889. 

Stevens & Sons, London. 

The County Courts Consolidation Act, by 
Judge Chalmers; How to Simplify our 
Titles, by C. E. Thornhill ; The Liability of 
Shipowners at Common Law, by E. L. 
DeHart; Feoffment and livery of incorporeal 
hereditaments, by L. Owen Pike ; Notes on 
the English Law of Marriage, by Howard 
N. Elpemstone; The Reform of Company 
Law, by Edward Manson 


The American Law Review, November and 
December, 1888. Review Publishing Co 
St. Louis, Mo 
The Nzemd; or the Remnant of the Jury 

in Sweden, by Gustaf Edw. Fahlcrantz ; The 

American Jury System, by Henry C. Cald 

well ; Contracts in Restraint of Trade, by 

James M Kerr; Louisiana: The Story of 

its Jurisprudence, by John Henry Wigmore? 

Maritime Collisions: Inscrutable Fault, by 

Solon D. Wilson. 


Harvard Law Review, January and February, 
1889. TheHarvard Law Review Publish- 
ing Association, Boston. 

A brief Survey of Equity Jurisdiction, by 
C. C. Langdell ; Limitations Imposed by 
the Federal Constitution on the Right of the 
State to enact Quarantine Laws, by Blewett 
H. Lee. 

The Virginia Law Journal, January and 
February, 1889, Richmond, Va. 

Mr. Philip B. Shield, has taken charge of 
this journal, and it is now published weekly. 
Our paragraph in our Dec. number in regard 
to the retirement of Mr. J. C. Lamb who has 
edited the journal for six years, was referred 
by the printer to the Chicago Law Journal, 
instead of the Virginia. Jurors by Occupa- 
tion, by G. Carlton Jackson, Jan. 10; Re- 
hearing of Causes, by John M. Orr, Jan. 17; 
Report of Cases decided by the Supreme 
Court of Appeals of Virginia. 

The Albany Law Journal, January and 
February, 1889, Weed, Parson & Co., 
Albany, N. Y. 

Indemnitor, How far bound by judgment 
against third person, by Guy C. H. Corliss, 
Dec. 29, 1888; Lost Wills, by N. W. 
Thornton, Part 1, Jan. 19, Part 1, Jan. 
26; Current Topics. 


The Maryland Law Journal and Real Estate 
Record, January and February, 1889. The 
Maryland Law Journal, Baltimore, Md. 


Receut decisions of the Court of Appeals 
of Maryland, Circuit Court of Baltimore 
city : Miscellany notes, etc. 

Ze American Law Register, December, 
1888. The D. B. Canfield Co, Limited, 
Philadelphia, Pa. 

Marshalling assets with reference to the 
rights of succesive part purchasers and in- 
cumbrancers, by John Marshall Gest ; 
Municipal Corporation not liable for negli- 
gence of a contractor who has entire contro] 
of an improvement ; note, by W. N, Thorn- 
ton ; Congress can empower State corpora- 
tions to act as its agents, etc ; Regulation of 
Inter-State Commerce ; Bridges, Navigation, 
Tidal Lands ; Right of Riparian owner over 
tidal flats in the different States ; Note by 
Louis M. Greely. 

The Central Law Journal, January and Feb- 


ruary, 1889. Central Law Journal Co. St. 
Louis, Mo. 


Index to volume 27, and an index to all 
the abstracts in the ‘* Digest of Recent 
Cases,” in volume 27, Dec. 28, 1888; De- 
clarations on Insurance Policies, by Adelbert 
Hamilton, Jan. 4; Statute of Limitations in 
Mortgage Foreclosure, Jan. 11 ; Intoxicating 
Liquors, some cases of Pleading, Evidence 
and Associations, by Joseph A. Joyce, Jan. 
18; Burial Lots, by Solon D Wilson, Jan. 
26; Removal of Causes for Prejudice or Local 
Influence, by Samuel Maxwell; Removal of 
Causes Act enacted August 13th, 1888; 
February Ist, Actions for Injuries by Vicious 
Animals, by B. S. Black; February 8th, 
Rights of the Cherokee Nation, by Frank P. 
Blair; February 15th, The Procedure in 
Habeas Corpus Cases, by Lewis Hochhei- 
mer; February 22d, Currrent Events, Notes 
of Recent Decisions. 


The Weekly Law Bulletin and Ohio Law 
Journal, February, 1889. The Capitol 
Printing and Publishing Co., Columbus, O. 


Current Topics, Reported Cases, Circuit 
Ccourt Decisions. 
The Cape Law Journal, December, 1888. 


Vol. v., Part vi. Josiah Slater, Garhams- 
town, Cape of Good Hope, Africa 


Resident Magistrates’ Ordinary Jurisdic- 
tion, by Victor Sampson; The Theory of the 
Judicial Practice; Chap viii. Espousals or 
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Engagements to Marry, and Breach of Prom- 
ise of Marriage, by H. C. Van Zye, Arrests; 
Digest of Cases. 

Current Comment and Legal Miscellany, Janu- 


ary, 1889, Vol.i., No. 1. The D. B. 
Canfield Company, Phila., Pa. 


Pardoning Power, by Charles Carroll Bon- 
ney; Legal Miscellany; Anecdotes, Law 
Studies. 

The Green Bag, January, 1889, Vol. 1., 

No.1. A magazine for lawyers. Edited 


by Horace W. Fuller. Charles C. Soule, 
Publisher, Boston, Mass. 


Chief Justice Fuller; The Whitechapel 
Tragedies ; Specific Performance, J.B. Ames; 
Front and Rear, (poem,) by Irving Browne; 
The Harvard Law School, by Louis D. 
Brandeis; Causes Celebres; The Selden 
Society. 

The Railway and Corporation Journal, Feb., 
1889. L.K. Strouse & Co., New York. 
Current Corporation Matters, address by 

S. C. T. Dodd; Commerce; Intra-State 

and Inter State; its Regulation and Taxa- 

tion, address by Alfred Ennis, February 2d; 

The Street Railway ‘‘ Strikes,” letter to 

Mayor of New York City, by G. Hilton 

Scribner, February 16th; Editorial Notes; 

Cases Reported in Full; Notes on Current 

Legislation and Litigation, 





BOOK NOTICES. 


THE RAILWAY AND CORPORATION LAW 
JouRNAL, Edited by Charles 7. Beach, Jr., 
Published weekly by L. K. Strause & Co., 
95 Nassau street, New York; $10 per 
year. 


With the indefinite multiplication of re- 
ports giving us every week in a dozen 
pamphlets all the cases decided on every 
subject in all parts of this country, it is a 
relief to those lawyers who are occupied, 
especially with any one department of this 
land to find a pamphlet devoted exclusively 
to publishing cases and articles relating to 
their own department. Such a pamphlet is 
the new Railway and Corporation Law 
Journal, and as there are few lawyers in 
larger practice who have not many cases, 
either for or against corporations, this will be 
welcome to a larger class of men. It con- 
tains articles and addresses relating to cor- 
porations, and especially in the late numbers 
on strikes, combinations and trusts, besides 


editorial notes and reviews of books, four 

or five cases in full and abstracts of other 

cases, and notes on current legislation and 
litigation. 

AMERICAN STATE REPORTS, containing the 
cases of general value and authority, sub- 
sequent to those contained in the ‘‘Ameri- 
can Decisions” and the ‘‘ American Re- 
ports,” decided in the Courts of Last Re- 
sort in the several States, selected, re- 
ported, and annotated, by A. C. Freeman 
and the Associated Editors of the ‘‘ Am- 
erican Decisions.” Vol. 111. San Fran. 
cisco ; Bancroft, Whitney Co., 1888. 

We noticed the second volume of these re- 
ports in our December number, and after a 
careful examination of this volume we con- 
clude that the selection of the cases re- 
ported is made with good judgment. We 
can judge this best from the five cases 
selected from 43 N. J. Eq., and the valuable 
There is 
especially to be noticed in this volume a long 
and thorough note on the liability of stock- 


references added, etc., each case. 


holders to creditors of corporations for cor- 

porate debts, covering nearly seventy pages. 
An index to the notes is added in addition 

to the usual index accompanying each 

volume. 

THE GREEN BaG, a Useless but Entertaining 
Magazine for lawyers. Edited by Horace 


W. Fuller. Published monthly. Charles 
C. Soule, Boston, Mass. Vol. I., No. 1. 


There is something very attractive in the 
description of this as a useless, but entertain- 
ing magazine, and since we know ‘‘ what a 
dreary world this will be when all the useless 
things have lost their use,” we receive the 
new magazine into our circle of exchanges 
good conscience as well as 
great pleasure. While we find no 
reports of cases or digests or discussions of 
legal questions we find a great deal that is 
not only entertaining, but valuable. There 
is a sketch of Chief Justice Fuller with an 
excellent portrait, and what is even more 
interesting to us, an account of Harvard Law 
School with portraits of the well remem- 
beret Theophilus Parsons, Emery Wash- 
burn, C. C. Langdell, besides that of Joel 
Parker,(of New Hampshire, ) the distiguished 
lecturer and Judge of an earlier day, and also 
pictures of old Dane Hall and of the 
new Law _ School, Austin Hall, one 
of Richardson’s best works. There is a 


with a 
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light, but very learned little article by Prof. 
Ames, on Specific Performance and how it 
fared in the time of Lord Coke, besides a 
report of a dramatic criminal trial in France 
in 1824. The last pages are filled with a lot 
of good stories and notes on topics personal, 
literary and gwuasi legal, but it is too bad to 
attribute Sir William Henry Manle’s “I 
agree with my brother Williams for the 
reasons given by my brother Cresswell” toa 
judge of the ‘‘ general term.” 


THE AMERICAN AND ENGLISH ENCYCLO- 
PEDIA OF Law, compiled under the edito- 
rial supervision of John Houston Merrill. 
Northport, Long Island, N. Y. Edward 
Thompson Company, 1889. Vol. VII. 


This volume contains some important 
topics, e. g. Estoppel, Evidence, Executors, 
Expert Evidence, Express Companies, Extra- 
dition, False Imprisonment, False Pretences, 
Fellow Servants and Final Judgments. This 
series is becoming invaluable as a book of 
reference. On important and well known 
topics, it gives the law concisely and clearly 
with illustrations and abundant references, 
and on out-of-the-way topics it puts you at 
once in the way of finding what law there is. 

The present volume is equal to the others 
in thoroughness. The only fear is that the 
zeal of the authors will lead them to make 
this series too long. We certainly hope they 
will not, as they seem to suggest, give us four 
volumes on ‘‘ adjudged words and phrases.” 
A good illustration of the conciseness and 
precision of the style of the work, is the fact 
that Stephen’s Indian Evidence Act is worked 
in as the article on evidence without making 
a very marked contrast to the other articles. 


AMERICAN LAw Series. Vol. 1, No. 12 
Smith’s Leading Cases. Ninth American 
from the ninth English Edition with elabo- 
rate notes to date, by the distinguished 
authors named in the publisher’s preface. 
In three volumes. Vol. tl. Boston: 
Charles H. Edson & Co., 1889. 


THE NEW JERSEY LAW JOURNAL. 


We have already spoken of this edition, 11 
N. J. L. J. 350, 12 76.31. The most impor- 
tant American notes in this volume are those 
on Thompson v. Davenport on underclosed 
principal; Marriot v. Hampton, money paid 
under a mistake of fact; Vickars v. Wil- 
cocks, special damage in libel and slander, 
Remoteness of Damages; Duchess of King- 
ston’s case, Estoppel. These notes are en- 
tirely new. There are advantages in using 
the last English edition, but there are cases 
in which that edition omits the old discussion 
of certain subjects because of a recent Eng- 
lish statute. In such a case the notes from 
the old edition should have been restored. 
This criticism applies to a case in Vol. land 
not in Vol. III. 





BuFFALo, N. Y., Dec. 21, 1888. 
Messrs. A. J, JoHNsSON & Co., Publishers, 
11 Great John Street, New York. 


Gentlemen: “The next few years will 
witness a great change in educational ideas. 
The possibilities of self culture are to be em- 
phasized, and the means of aid and direc- 
tion increased. After a careful examination 
of ‘* Johnson’s Universal Cyclopedia,” I 
am convinced that while it is excellently 
adapted to the needs of professional and 
business men, it is eminently useful to the 
earnest, thorough self-educator. This work, 
with its corps of contributors, offers ac- 
curate articles on the widest range of 
subjects. To the value of trustworthy in- 
formation is added the inspiration of per- 
sonality associated with great names. I 
heartily commend this cyclopedia to all 
and especially to those who are pursuing 
self set courses in the great university of life.” 


(Bishop) JouHN H. VINCENT, 
Chancellor Chautauqua University. 
3—4t. ° 





It is said the office should seek the man, 
but if a man seeks to furnish his office with 
good reliable pens, he should get an assort- 
ment of Esterbrook’s. e 








